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BeforeSTEELE, Chief JusticeJACOBS, andRIDGELY, Justices.
ORDER

This 24" day of June 2010, upon consideration of the mrbeiefs and the
record on appeal, it appears to the Court that:

(1) The appellant, Manuel Nieves, filed this app&am the Superior
Court’s denial of his second motion for postconwitrelief. The Superior Court
concluded that Nieves’ motion was untimely and that had not established a
miscarriage of justice sufficient to overcome thegedural bar. After careful
consideration of the parties’ positions, we affthre Superior Court’s judgment.

(2) The record reflects that a Superior Court goypvicted Nieves in March
2002 of thirty-two criminal charges, including twgrncounts of first degree rape.

The victim, Nieves’ eight-year-old goddaughter tife=t against him at trial. The



Superior Court ultimately sentenced Nieves to 322ry in prison. This Court
affirmed Nieves’ convictions and sentence on diepgieal. Thereafter, the Superior
Court denied Nieves’ first motion for postconvictioelief, which was affirmed on
appeaf’

(3) In November 2009, Nieves filed his second mmotior postconviction
relief. Nieves argued that the three-year timatétron of Superior Court Criminal
Rule 61())(1} does not bar his claim for postconviction relieéchuse of a
miscarriage of justice. Specifically, Nieves argjubat the United States Supreme
Court, inCrawford v. Washington,” changed the law regarding the admissibility of a
witness’ out-of-court testimonial statement. Nigvargues that the retroactive
application of the holding irawford v. Washington, which he asserts is mandated
by the United States Supreme Court’s decisioDamforth v. Minnesota,”> would

result in a finding that Nieves was denied due @sscat his 2002 trial because the

! Nieves v. State, 2003 WL 329589 (Del. Feb. 11, 2003).
% Nieves v. Sate, 2005 WL 1200861 (Del. May 18, 2005).

% Because Nieves’ convictions became final befolg du 2005, when Rule 61(i)(1) was
amended to reduce the limitations period to one, yeawas subject to the then-existing three-year
limitations period.

4541 U.S. 36 (2004). The United States SupremetCmid in Crawford v. Washington
that the admission at trial of a witness’ out-otiddestimonial statement violates the Confrontatio
Clauseunless the witness is unavailable to testify at trial dhd defendant had a prior opportunity
for cross-examination.

® 552 U.S. 264 (2008). IBanforth v. Minnesota, the United States Supreme Court held that
the general proscription against the retroactiveliegtion of new constitutional rules of criminal
procedure, like the new rule announce€mawford, does not constrain the authority of state courts,
when reviewing their own state criminal convictipfrem giving broader retroactive effect to new
rules of criminal procedure.



Superior Court allowed the admission of the vicimut-of-court statements to the
child advocate.

(4) After careful consideration of the parties’pestive positions on appeal,
we find it manifest on the face of Nieves’ openimgef that his appeal is without
merit. It is unnecessary for us to address theeisd retroactivity because it is clear
that the rule announced @rawford v. Washington has no application whatsoever to
Nieves’ case. As this Court previously has heldnf@ntation Clause issues are
implicated only “where the declarant does not tegtt trial, and either the declarant
IS not unavailable or the defendant did not hapei@ opportunity to cross-examine
the declarant® Unlike the witness irCrawford, the victim-witness in Nieves’ case
testified at trial and was subject to cross-exationa Accordingly, we find no error
in the Superior Court’s conclusion that Nieves’ gt motion for postconviction
relief was untimely and that Nieves’ had failecegtablish a miscarriage of justice in
order to overcome this procedural hurdle.

NOW, THEREFORE, IT IS ORDERED that the judgmenttioé Superior
Court is AFFIRMED.

BY THE COURT:

/s/Henry duPont Ridgely
Justice

® Sanabria v. Sate, 974 A.2d 107, 117 (Del. 2009) (citigrawford v. Washington, 541
U.S. 36, 68 (2004))See also Wilkinson v. State, 2009 WL 2917800 (Sept. 14, 2009).



